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pushing the doctrine of estoppels in pais the obligee. We can see no good reason 
upon the mere ground of negligent why the obligee, who, in accepting the 
omission. The English courts are, of bond, trusts to the representations of 
late, certainly requiring something more the principal obligor as to the execu- 
than mere omission and negligence to tion of the instrument by the others, 
create an estoppel in pais. It must be who are known to stand as mere sure- 
conduct amounting to an implied license, ties, should be any more entitled to 
or else it must be wilful and fraudulent : screen himself from the consequences of 
Patchin rs. Dubbins, Kay 1. those representations proving false, than 
We confess to a strong inclination, should the obligor. The true rule in 
in questions aifecting specialties and such case seems to be that each party 
simple contracts not negotiable, to may stand upon the facts of the case, 
favor the English rule. It seems to us unless he has been guilty of fraudulent 
that too many of the American cases, misconduct. This is certainly the pres- 
in striving to require good faith and ent English rule upon the subject, and 
diligence of the obligor or promissor, the one which we believe will ultimately 
have quite too much overlooked the prevail in this country, 
corresponding obligations on the part of I. F. R. 



New York Court of Appeals. 

ELISHA B. MORRELL VS. THE IRVING FIRE INSURANCE COMPANY. 

A building was insured against fire to the amount of $3000 by A., and to the 
amount of $2000 by B., in separate policies, each of which contained the follow- 
ing clause : " In case of loss or damage to the property insured, it shall be 
optional with the company to replace the article lost or damaged with others of 
the same kind or quality, and to rebuild or repair the building or buildings 
within a reasonable time, giving notice of their intention to do so within twenty 
days after having received the preliminary proofs of loss," &c. 

The building having been destroyed by fire, A. and B. served a joint notice upon the 
insured, that they were prepared to rebuild, and requested plans and specifica- 
tions, which were furnished accordingly. The building having been recon- 
structed, the insured insisted that the contract to rebuild had not been sub- 
stantially complied with, and brought an action on the policy against A., claim- 
ing to recover the full amount of his original loss : Held, that he could not 
recover. 

After the election and notice, a contract to rebuild existed between the parties, of 
such a kind that the contractor had received the entire consideration in ad- 
vance. If this contract is not fulfilled by the insurer, he is liable for the dam- 
ages sustained by the non-fulfilment of the contract, which may be more or less 
than the amount insured. The action, consequently, should have been brought 
to recover damages for breach of contract. 
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It seems that the action might have been brought against both insurers jointly or 
either separately. 

The defendant insured the plaintiff against loss or damage by- 
fire, to the amount of $3000, on a certain three story brick build- 
ing in the city of Brooklyn^ for one year from March 20th 1856. 
The policy contained a condition that " in case of loss or damage 
to the property insured, it shall be optional with the company to 
replace the article lost or damaged, with others of the same kind 
and quality, and to rebuild or repair the building or buildings 
within a reasonable time, giving notice of their intention to do so, 
within twenty days after having received the preliminary proofs 
of loss required by the 9th article of these conditions." 

The building was destroyed by fire January 6th 1857. The 
action was upon the policy to recover the $3000 and interest. 
The plaintiff made the proof necessary to entitle him to recover. 
The defendant then read in evidence a policy of insurance upon 
the same building made by the Excelsior Fire Insurance Company 
for $2000, containing the like condition. The plaintiff also put in 
evidence a joint notice of both companies to the plaintiff, dated 
January 27th 1857, that they were prepared to rebuild the said 
building, and requested the plaintiff to furnish them with the plans 
and specifications of the same. The defendant then gave evidence 
tending to show that plans were furnished by the plaintiff to a 
builder employed by the companies ; that the work of rebuilding 
was commenced in February, and was completed within a reason- 
able time, according to the plans furnished, and that the building 
was thereupon occupied by the plaintiff. The plaintiff gave evi- 
dence tending to prove that plans and specifications were furnished, 
and that the building was not properly constructed according to 
the plans and specifications, and that there had not been a sub- 
stantial compliance with the stipulation to rebuild. The defendant 
gave further evidence upon this question tending to prove full per- 
formance of the work. It should be stated that the defendant, 
after putting in their evidence in chief, moved to dismiss the com- 
plaint on the ground that the action should have been brought 
upon the condition or covenant to rebuild, and not upon the policy 
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The motion was denied, and the defendant excepted. At the close 
of the evidence the motion was renewed on the ground that it was 
shown that the two companies elected to rebuild, and made a joint 
contract to rebuild, and did jointly rebuild, and therefore the suit 
should be jointly against both companies. This motion was denied, 
and the defendant excepted. The court, after stating the case and 
some facts not in dispute, stated that the company undertook to 
rebuild and did construct a building upon the same lot, and that 
the question is whether they have substantially complied with the 
condition of the policy touching the rebuilding. That it was 
the right of the parties to the contract to change it in regard 
to the form of the structure and the material of which it was 
composed. And if the company have put up such a structure 
as Morrell required, it is a sufficient performance of the con- 
dition, and the plaintiff cannot recover. 

" To make out the defence, the jury must be satisfied from the 
evidence that the new building, in respect to form, material, and 
goodness of workmanship, is substantially like the building 
destroyed, as the same were described in the plans and informa- 
tion given to the company by Morrell." « That if the jury are 
of the opinion that the company have failed to fulfil the condition 
and reconstruct the building in the manner which I have before 
specified, then the plaintiff is entitled to recover the amount of the 
loss, without reference to the value of the building which the com- 
pany have put upon the premises." 

The counsel for the defendant excepted in the language of the 
case : « 1st. To so much of the charge as submitted to the jury 
the question in this case whether the defendants rebuilt as the 
building was before the fire. 2d. As to the measure of damages 
submitted." There were some requests to charge, some of which 
were complied with, and others not, and, as to some, the court 
refused to charge otherwise than as it had already charged. 

The verdict was for the plaintiff $3315. Judgment was entered 
upon the verdict, and upon appeal to the general term it was 
affirmed, and thereupon the defendant appealed to this court. 

J. N. Gilbert, for the plaintiff. 
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E. Fitch, for defendant. 

The opinion of the court was delivered by 

Marvin, J. — This is a new case to which we are to apply, after 
ascertaining the contract between the parties, principles of law 
well settled. 

It is well-settled law in this state that he who undertakes to 
build a house for another, or to perform any work, to be paid for 
when the house is completed, or the other work done, cannot 
recover any portion of the stipulated price or value of the work 
until he has substantially performed the contract on his part : 
Smith vs. Brady, 17 N. Y. It. 173, and cases therein cited. It is 
also well-settled law that when one contracts with another to build 
for him a house, or do other work, and agrees to pay portions of 
the consideration in instalments as the work progresses, and does 
so pay, or pays the whole consideration in advance of the perform- 
ance of the work, he can maintain no action for money had and 
received, though the contract has been broken and remains un- 
performed unless the contract has been wholly rescinded. His 
action must be upon the contract, and his damages must be for the 
breach or breaches of the contract. The amount of damages will 
not depend upon the amount of money he had paid, but the 
damages will be the amount of loss sustained by a failure to per- 
form the contract. In other words, what it will cost to procure a 
full completion of the contract, including, if the case calls for it, 
any special loss by reason of delays, &c. In the present case the 
first of the above principles has been applied, and the defendant 
has been placed in the position of one who has contracted to con- 
struct a building in a certain manner, and for which he is to be 
paid after the work is done, and who claims that he has performed 
the contract, and seeks, by action, to recover the consideration, 
and is met with the issue that he had not performed the condition 
precedent, upon the performance of which his right of action depends. 
This issue being decided against the defendant, it is held that he 
is to have nothing on account of the house actually built, but is to 
pay to the plaintiff the entire sum specified in the policy as 
indemnity to the plaintiff for the loss of his building. 
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I am not satisfied that this rule should he applied to the case. 

It is important to determine, with some precision, what the case 
is — what the contract was between the parties. It is said that the 
contract was, on the part of the defendant, that in consideration 
of a sum presently paid, it would indemnify (the contract is insure) 
the plaintiff to the amount of $3000 for any loss he should sustain 
by fire on a certain building ; and the defendant promised and 
agreed to make good to the plaintiff, &c, all such loss or damage 
not exceeding in amount the sum insured, as shall happen by fire 
to the property specified. But this was not the entire contract. 
One of its terms and conditions was that in case of any loss or 
damage to the property insured, it should be optional with the 
company to rebuild or repair the building within a reasonable time, 
giving notice to do so witbin twenty days after receiving the pre- 
liminary proofs of loss. What construction should be given to this 
provision? What relation was established by it between the 
parties ? The agreement is not exactly that the defendant shall 
do one of two things, one of which being performed satisfied the 
contract. There is no absolute contract that the defendant, upon 
the happening of a certain event, should pay a sum of money or 
rebuild the house. But the agreement was that the defendant 
should pay an amount of money equal to the loss, not exceeding 
$3000. Call it an indemnity for the loss, and the question will not 
be changed, for the company might within twenty days after proof of 
the loss, elect or decide to rebuild the building, and give notice of such 
election or decision. In other words, the defendant had the right 
by the contract to elect to rebuild, and in that way indemnify the 
plaintiff by rebuilding. When the election to rebuild was made 
and notified to the plaintiff, what was the relation between the 
parties ? The building had been destroyed by fire. The amount 
of the loss may or it may not have been known. There may have 
been dispute between the parties touching the amount of the less. 
The insured could only claim $3000, though the loss may have 
been greater. He could only recover his actual loss as an indem- 
nity, but the actual amount of the loss may have been, and often 
is, a matter of dispute and difficulty requiring a lawsuit to settle 
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it. The insured may claim a much greater sum than the insurer 
is willing to pay, and for the purpose of avoiding the difficulties 
and litigation likely to arrive from such disputes, the insurer 
secures, by the contract, a right to indemnify the insured by rebuild- 
ing the destroyed building instead of paying money, the amount 
of which is uncertain, and the insured agrees to accept indemnity 
in this way in lieu of any amount of money. All necessity for 
ascertaining the amount of the loss ceases when the insurer under- 
takes the restoration of the property. It seems to me that when 
the insurer elects to rebuild, and gives notice of such election, 
the contract at once is that the insurer will rebuild absolutely in 
consideration of the premises, and the defendant's agreement is 
that the insurer may do so, in satisfaction of the demand, uncertain 
in amount, which he claims of the insurer. This becomes the 
absolute agreement between the parties, by virtue of the agree- 
ment originally made, and which, prior to the election, was subject 
to certain contingencies, terms, and conditions ; and it seems to 
me that after such election and notice, the relation between the 
parties is simply that of a contractor to build, who had received 
the entire consideration in advance, and a party for whom the 
building is to be erected and who has made full payment, there- 
fore, in advance of the work. Such, I think, is the fair construc- 
tion of the contract. This provision was intended to obviate diffi- 
culties, some of which have been suggested. In this view no action 
could be maintained for the purpose of recovering the $3000, or 
such portion of it as should be equivalent to the loss. There can 
be no inquiry as to the amount of the loss. The action will be 
upon the contract to rebuild, and the amount of the damages to be 
recovered upon a breach of the contract, will be determined as in 
other actions for the breach of building contracts, and such amount 
may exceed the $3000. The defendant agreed that it would build 
the house, and it has been paid for its agreement and must per- 
form the agreement or pay the damages. 

The peculiar language used in this provision has not escaped 
attention. " It shall be optional with the insurance company to 
replace and to rebuild," the insurance company "giving notice of 
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their intention to do so." It may be said that the language is not 
sufficient to make a present contract to rebuild after the election 
and notice. That although the defendant had the optional right to 
rebuild and elected to rebuild, and gave notice of intention to do 
so, still it was not bound to go on and build, but it might stop and 
leave the insured to his remedy for a moneyed indemnity. This is 
not, in my opinion, the fair construction of the provision, nor was 
such the intention of the parties to the contract. The option 
was with the defendant, and it was to give notice of its election. 
The language as to the notice may not have been very happily 
chosen in using the word " intention" instead of the words election, 
option, or choice ; but there can be no difficulty about the mean- 
ing. The right to rebuild, and the obligation to rebuild, depended 
upon an election to rebuild, and the notice was simply to inform 
the other party that such election had been made. The parties so 
understood the language. The notice actually given in this case 
said nothing about intention. Its language is : " We hereby give 
you notice that we are prepared to rebuild said building," and 
this was treated as sufficient, and both parties acted upon it. It 
seems to me very clear that, after the election and notice, there 
existed a contract between the parties for the rebuilding of the 
building destroyed, and the contract to make good in money the 
loss no longer existed between the parties. If I am right in the 
view taken of the contract, the position that the contract for 
indemnity in money remained in force until the house was actually 
rebuilt, must fail. This position would seem to regard the provision 
as an accord not valid as a satisfaction until executed, whereas I 
regard it as a part of the original agreement by which this provision 
might, upon the happening of a certain contingency, be substituted by 
the election of one of the parties for and in the place of the provision 
to indemnify in money, and it is the agreement of both parties, and 
both are bound by it. It is, I submit, an error to suppose that this 
was a conditional agreement by which, when performed, the previous 
agreement to pay in money was satisfied, and if not performed, 
then such money agreement remained in force. I have read care- 
fully the dissenting opinion of Justice Emott in the court below ; 



MORRELL vs. IRVING FIRE IKS. CO. 4H 

and though I am not able to concur fully in his construction of 
the contract, I have no difficulty in adopting his argument against 
the rule of damages enunciated at the circuit. 

Assuming that the agreement to indemnify in money was not 
entirely superseded by the agreement to rebuild, what would the 
rights of the parties be upon a failure or partial failure to rebuild ? 
The defendant had the right to satisfy the claim for the loss by 
rebuilding. Suppose the loss to have been $ 3000, and the insurer 
expends $2000 judiciously and profitably towards the rebuilding 
of the house, and then stops, and the insured takes up the work 
and completes the house by expending $ 1000 ? Has not this 
claim for damages been partially satisfied ? I certainly think so ; 
and this is the position of Justice Emott. He applies to the case 
the same principles applicable to an action against a contractor for a 
breach of the contract to build, and refuses to apply the strict rule 
against a contractor who seeks to recover the price, and is met with 
the objection that the work has not been completed according to 
the contract. But the learned justice limits the the recovery to a 
sum not exceeding the amount that would have produced indemnity 
had the agreement to rebuild never existed, and in this we differ. 
It seems to me that this rule will be very difficult in practice. 
The indemnity in money can never exceed the amount of the risk 
specified in the policy. Suppose the risk taken to be $3000, and 
the insurer elects to rebuild and actually expends, necessarily and 
properly, $3000, and the building is not completed, may he stop and 
leave the building to be completed by the insured at, say, the cost of 
an additional $1000 ? This must be so if the insured in such case is 
only entitled to an indemnity, measured by the sum of money 
specified in the policy ; for the $3000, having been judiciously 
expended, is worth so much to him. The learned justice, how- 
ever, lays down the rule, that the plaintiff is entitled to recover 
such an amount not exceeding the amount of the insurance as will 
be necessary to make the building erected equal in all respects, 
and similar to the one burned. The result of this rule would be, 
in the case above supposed, that the plaintiff could recover the 
additional $1000 expended by him though the defendant had ex- 
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pended already the full amount insured, and this is precisely what 
I claim. But suppose the insurer expends $1000, and it costs 
$3000 to complete the building, the insured, by the rule laid down, 
will recover $3000. Will he not in such a case realize for indem- 
nity $4000 ? Certainly he will. Or suppose the insurer expends 
$2000, and the insured $3000, to complete the building, the latter 
will recover the $3000 and thus realize $5000. He is to recover 
such an amount as will be necessary to complete the building, not, 
however, exceeding the amount of the insurance. Under such a 
rule, an insurer who has elected to rebuild, and has performed a 
part of the work and discovers that he has a hard bargain and 
cannot complete the work for the amount of the insurance, will at 
once abandon the work or may do so, being liable only for the pay- 
ment of the amount insured. Under such a rule the amount of 
the loss will always come up for litigation and adjustment, and, as 
I understand, the principal object of the provision we are consider- 
ing, is to permit the insurer to obviate all disputes and litigation 
touching the amount of the loss by replacing the articles lost or 
damaged, or by repairing and rebuilding the building destroyed. 
By adopting the construction for which I contend, we have a 
simple rule which excludes any inquiry as to the amount of the loss, 
and the inquiry will be, has the insured replaced the articles or 
rebuilt the building in the manner agreed, and if not, the damages 
will be as in other cases of the breach, by the builder, of his agree- 
ment to build. 

It is supposed that, in a case like the present, difficulties exist 
touching parties to the action. I think that the supposed difficul- 
ties will disappear upon a brief examination of the law applicable 
to such cases. The plaintiff held two policies upon the same 
building, one issued by the defendant, taking a risk of $3000, the 
other issued by the Excelsior Fire Insurance Company, taking a 
risk of $2000. Each policy contained the same provisions or con- 
dition touching the optional right to rebuild. In this case both of 
the companies elected to rebuild, and they united- in one notice 
that they were prepared to rebuild. The case does not contain, 
as it should, the policies. But they were, of course, both valid, 
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and, in contemplation of law, constituted one policy, so far as the 
amount of loss was concerned. That is to say, the insured could 
not recover the amount of his loss of each insurer supposing it had 
heen less than the smallest risk. All he is entitled to from all 
the insurers is one indemnitv. If he recovers this of one of the 
insurers, such insurer may recover of the other, by way of contri- 
bution, his proper proportion. It is very common in this country 
to provide in fire policies, that in case of two or more insurances 
upon the same property, each insurer shall be liable only for a 
rateable proportion of the loss. See Par. Mer. L. 516, 517. 

Whether it was provided in the present case that each company 
should only be liable for its rateable proportion of the loss does 
not appear, but I think this will be seen not to be material. 
Though the plaintiff could not have maintained a joint action 
against the companies upon these policies if there had been no 
election to rebuild, but could have maintained separate actions, 
recovering from the defendant three-fifths of the loss not exceed- 
ing $3000, and from the other company two-fifths not exceeding 
$2000, it does not follow that, upon an election by both companies 
to rebuild, he could not maintain a joint action against both upon 
the agreement to rebuild, I think he could maintain such action, 
and that the action in this case should properly have been against 
both companies. When they jointly elected to rebuild, they jointly 
agreed to rebuild, and were jointly liable in an action for a breach 
of their agreement. I have no doubt the action would have been 
well brought against both companies. They would not be per- 
mitted to allege that they had not jointly contracted with the 
plaintiff. I am not prepared to say that the action was not well 
brought against the defendant alone. I think the plaintiff might 
well treat the election to rebuild as the election of each insurer, 
and for a breach of the building agreement maintain his action 
against either company, and recover full damages, or perhaps a 
separate action against each for full damages, collecting the dam- 
ages, however, but once. I think these positions follow from the 
legal relations and rights of all the parties. The two companies 
were bound to pay the loss rateably if so stipulated in the policies, 
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and if not so stipulated, the whole loss should be paid by one, then 
the other would be liable for contribution. When one of the 
companies should elect to rebuild it would come under obligation 
to the insured to make full indemnity by rebuilding ; and if there 
were a provision in the policy that it should only be liable to pay a 
rateable proportion of the loss, such provision would be superseded 
by the agreement to rebuild. If only one of the insurers should 
elect to rebuild and should perform the building contract, it would 
be entitled to contribution from the other company, not a propor- 
tion of the amount expended in building, but a rateable propor- 
tion in money of the actual loss. So also if the party undertaking 
to rebuild should fail to perform the contract, and the insured 
should recover and collect damages for the breach of the agree- 
ment, such party could recover of the other insurer a rateable pro- 
portion of the loss. Such insurer would, by the payment of the 
damages recovered by the insured, have satisfied the demand for 
the loss. The insured would be fully indemnified, and the insurer 
who paid nothing and did nothing would be liable for contribution. 
In my opinion, the insured, in a case like the present, may have 
his action against both insurers jointly, or against either separately, 
and recover his full damages for the breach of the building con- 
tract, and leave the two insurers to an adjustment of their rights 
between themselves according to well-settled rules of law applicable 
to different insurers of the same property. The judgment should 
be reversed, and there should be a new trial. 

Denio, C. J., read an opinion to the same effect. Davies, 
"Wright, Rosekrans, and Balcom, Js., concurred. Selden and 
Emott, Js., dissented. 

I. The principle underlying the main proper notice to that effect, it is bound 
proposition in this case is laid down in to rebuild, and cannot abandon the con- 
Coke upon Littleton, 146 A. : Medio tract, although its fulfillment may 
lemel facta, etplacitum testatum nonpatitur become difficult or even impossible. If 
regressum. Quod semel placuit in electioni- it is bound to rebuild, it may insist upon 
bus amplius displicere non potest ; or, as an its right to complete the contract. This 
English judge translates it, the parties point was much discussed in Brown 
have madetheir election and cannot now vs. Insurance Society, 6 London Jurist 
change their mind. When an insurance N. S. 1255 ; s. o. 8 Am. Law Register 
company elects to rebuild, and gives a 235. The facts in that case were that 
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the insurers had elected to rebuild, and 
the public authorities caused the build- 
ing to be taken down as a structure in 
a dangerous condition. This condition 
■was not caused by the fire, and if the 
interference of the authorities had not 
taken place, the defendants -would have 
restored the premises to the condition 
they were in before the fire. These 
facts constituted no defence. Lord 
Campbell's opinion is especially clear : 
"The defendants undertook what was 
lawful to be done, and whether it can be 
done in point of fact is immaterial. 
They must do it or pay damages. They 
are in the same situation as if the policy 
had been absolute to reinstate the in- 
sured premises in case of fire. When an 
election is given by a contract, and the 
election is made, it is the same as if 
there had been no election, and the party 
making the election is absolutely bound 
to do that which he has elected to do. 
* * * The company undertook to do 
that which was lawful, and what con- 
tinues to be lawful, and whether it can 
be done or not seems to me to be quite 
immaterial ; they must either do that 
which they have undertaken to do, or 
pay damages for not doing it." The 
case was thought to be governed by 
such authorities as Paradine vs. Jane, 
Aleyn. R. 27 ; Hadley vs. Clark, 8 Term 
R. 267 ; Hall vs. Wright, 5 Jur. N. S. 
62 ; s. c, in Exchequer Chamber, 1 
Ellis, Black. & Ellis 746. Similar cases 
in this country are Harmony vs. Bing- 
ham, 2 Kern. 99; Adams vs. Nichols, 
19 Pick. 275 ; School District vs. Dauchy, 
25 Conn. 530 ; Trustees of Trenton vs. 
Bennett, 3 Dutcher 514; Tompkins vs. 
Dudley, 25 N. Y. (11 Smith) 272. 

It may well be that such a result may 
not have been anticipated by the insur- 
ance company. Its object in causing the 
elective clause to be inserted in the 
policy may have been to hold a check 



upon an extravagant claim for loss. 
Nevertheless, if it once elects to rebuild, 
it runs the risk of any rise of price of 
materials, or of any extraordinary and 
unexpected difficulty in fulfilling the 
contract. It must rebuild or pay dam- 
ages. The ordinary rules governing 
insurance are dispensed with, and the 
case is governed by principles applicable 
to contracts in general. 

We have thus far assumed that the 
insurance was entered into by a com- 
pany of which the insured is not a mem- 
ber. In the case of mutual insurance 
companies, the question will be compli- 
cated by the fact that the insurance still 
continues. Where the company is not 
mutual, and the premises are destroyed, 
as soon as the house is rebuilt the con- 
tract is fully performed. The old policy 
will not cover the new building. There 
is no aliment upon which the original 
policy can feed. But in mutual com- 
panies the insured still remains a mem- 
ber of the company, though his property 
is destroyed and rebuilt by the insurers. 
He is liable for assessments during the 
whole term of the policy. N. H. 
Mutual Fire Insurance Company vs. 
Rand, 4 Foster 428 ; Swamscot Machine 
Company vs. Partridge, 5 Id. 369. 
Under such circumstances, if the in- 
surers rebuild at a cost less than the 
amount of insurance, they are insurers 
of the new building for the difference ; 
and if it is damaged by fire, an amount 
can be recovered not exceeding such 
difference : Trull vs. Roxbury Mutual 
Fire Insurance Company, 3 Cugh. 263. 
In this case the insurers insured the 
plaintiff $2000 on two buildings ($1000 
on each) for seven years, with a right to 
rebuild. The buildings were destroyed 
by fire, and the insurers replaced the 
one for $800, and the other for $650. 
The new buildings were destroyed by 
fire within the term, and the insured 
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■was allowed to recover on the original 
policy the sum of $550, being the differ- 
ence between the sums insured and the 
sums paid for former losses. The 
reasoning of the court proceeds upon 
the peculiar relation between a mutual 
fire insurance company and a party 
insured by it. 

II. The case seems very clear when 
the contract is between the insured and 
a single insurer. Complicated questions 
present themselves where there is a 
number of separate insurers. These 
separate insurances cannot be regarded 
as a single contract, but only as a series 
of contracts. True, the law may im- 
pose upon such iusurerB certain mutual 
obligations growing out of suretyship, 
such as contribution, &c. , but all these are 
implications from the original contract. 
If any of such insurers should elect to 
rebuild and thus make a new contract 
binding on itself, it cannot affect any 
other insurance company which does not 
choose to rebuild. It is a grave ques- 
tion whether the insurer electing to 
rebuild would not lose all right of con- 
tribution from the other insurers on the 
ground that they were liable only on 
the original engagement and would be 
discharged when the substituted agree- 
ment had taken its place. However 
that may be, it seems entirely clear that 
no special liability could grow out of the 
substituted contract as against the in- 
surers who do not elect to rebuild. 
Thus if A. is insured by B. and C. sepa- 
rately, and B., after a loss, elects to 
rebuild and incurs extraordinary ex- 
pense from the unexpected rise of 
materials or labor, he cannot charge any 
portion of this expense upon B., for his 
contract only binds him to indemnify A. 
against loss in the ordinary manner. 

Suppose, however, that B. and C. should 
each elect to rebuild, and should give the 
proper notice to that effect, it does not 



seem to us that, there is in that case any 
privity or mutual relationship between 
them. The election, as we have seen, 
forms a substituted contract, the effect 
of which is quite different and distinct 
from the ordinary contract of insurance. 
It is not unlike the case where an owner 
of land has paid each of two contractors 
the entire price for building a house on 
his estate, or where a person has paid 
each of two mechanics the price for re- 
pairing a chattel. He can compel 
either one to perform his contract, and 
the one performing has no action against 
the other, for there is no privity of any 
kind between them. He has simply 
done what he agreed to do by a separate 
and independent engagement. So in 
the case of the insurers who have elected 
to rebuild, the notion of indemnity is laid 
aside, and they are under special and 
distinct engagements to fulfil an ordi- 
nary builder's contract. We do not see 
how such persons could be sued in one 
action, and doubt the soundness of the 
dictum of Marvin, J., in the principal 
case to that effect. This dictum appears 
to be inconsistent with the general course 
of his reasoning, in which we entirely 
concur. He says with correctness that 
the right to rebuild, and the contract to 
rebuild, grow out of the original agree- 
ment to insure. As the original agree- 
ment to insure is separate and distinct 
by each insurer, we do not see how any 
substituted agreement growing out of 
two distinct agreements can be joint. 
The substituted agreement must, as a 
matter of course, be of the same nature 
as the original contract. When that 
point is directly presented for adjudica- 
tion, we cannot doubt that it will be 
held that each insurer must be sued 
separately on the substituted contract, 
because his original contract is single. 

To sum up briefly our ideas on this 
subject. An ordinary insurance policy 
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is an agreement to indemnify against 
loss existing when property is destroyed, 
either partially or totally, by a peril em- 
braced within the terms of the policy. 
No subsequent rise in the va}ue of the 
property will produce any effect upon 
the insurer's liability, nor would the 
insurer be liable for any subsequent loss 
occasioned by a cause not within the 
policy. On the other hand, an agree- 
ment to rebuild is not an insurance 
against a loss existing when the peril oc- 
curred. It is an agreement to reinstate 
the property. It may serve to protect 
the insured against future losses not 
within the policy, so that if a building 
partly destroyed by fire is taken down 
by the public authorities, the insurers 
must still rebuild. So if a building 
partly destroyed by fire, was afterwards 
fully destroyed by the act of God, as by 
a storm, the insurers must rebuild. An 
insurer may contract that, when a loss 
occurs, he shall be liable on the theory 
of indemnity against the existing loss, 



or that he shall be held at his option on 
a substituted contract to rebuild. When 
his election is made, he cannot withdraw 
it. Each of two separate insurers 
may make the same election, when the 
substituted contract to rebuild will be 
of the same separate nature as the 
original contract to insure. One of two 
separate insurers cannot, by his elec- 
tion, impose any new obligations upon 
a co-insurer who makes no such elec- 
tion, and it may be doubted whether the 
duty of the non-electing insurer to con- 
tribute for a loss within the policy is not 
extinguished by the substitution of the 
new agreement in the place of the one 
on which he was, by an implication of 
law, originally liable. 

These considerations would lead to the 
conclusion that it is injudicious for 
insurers to avail themselves of the elec- 
tive clause unless under special and 
peculiar circumstances. 

T. W. D. 
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If one partner insures the property in his own name only, and there is no evidence 
to show that the insurance was really intended for the benefit of the partner- 
ship, or that the premium was paid from the partnership funds and the trans- 
action subsequently ratified by the other partner, the policy will be held to eover 
his undivided interest, and no more. 

The fact that the agent of the insurer was aware of the party's interest, and believed 
and assured him that he had a right to insure the whole, cannot affect this 
rule. One partner cannot, in his own name, and for his own benefit, insure the 
interest of his copartner in the partnership stock, even though such may have 
been the intention of both the insurer and insured. 



1 We are indebted for this oase to the kindness of the reporter, T. M. Cooley, 
Esq. 
Vol. XII.— 27 



